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Acronyms: 
 
CC:  Constitutional Court 

CCMA: Commission for Conciliation, Mediation and Arbitration 

GPSSBC: General Public Service Sectoral Bargaining Council 

HC:  High Court  

IMATU: Independent Municipal Allied Trade Union 

LAC:  Labour Appeal Court 

LC:  Labour Court 

NPA:  National Prosecuting Authority 

PSCBC: Public Service Coordinating Bargaining Council 

SALGA: South African Local Government Association 

SANRAL: South African National Road Agency Limited 

SCA:  Supreme Court of Appeal  

 
Abbreviation for Acts: 
 
BCEA: Basic Conditions of Employment Act, 1997 (Act No. 75 of 1997) 

COIDA  Compensation for Occupational Injuries and Diseases Act, 1993 (Act No. 

130 of 1993)  

Constitution: Constitution of the Republic of South Africa, 1996 

CPA:  Criminal Procedure Act, 1977 (Act No. 51 of 1977) 

EEA:  Employment Equity Act, 1998 (Act No. 55 of 1998) 

ESTA:  Extension of Security of Tenure Act, 1997 (Act No. 62 of 1997) 

IGR:  Intergovernmental Relations Framework Act, 2005 (Act No. 13 of 2005) 

LRA:  Labour Relations Act, 1995 (Act No. 66 of 1995) 

MFMA: Local Government: Municipal Finance Management Act, 2003 (Act No. 56 of 

2003) 

MPRDA: Minerals and Petroleum Resources Development Act, 2002 (Act No. 28 of 

2002) 

NEMA: National Environmental Management Act, 1998 (Act No. 107 of 1998) 

PAIA:  Promotion of Access to Information Act, 2000 (Act No. 2 of 2000)  

PAJA:  Promotion of Administrative Justice Act, 2000 (Act No. 3 of 2000) 

PDA:  Protected Disclosures Act, 2000 (Act No. 26 of 2000) 

PFMA: Public Finance Management Act, 1999 (Act No. 1 of 1999) 

PIE: Prevention of Illegal Eviction from and Unlawful Occupation of Land Act, 

1998 (Act No. 19 of 1998) 

PPPFA: Preferential Procurement Policy Framework Act, 2000 (Act No. 5 of 2000) 

PSA:  Public Service Act, 1994 (Proclamation 103 of 1994) 

SANRAL Act:South African National Road Agency Limited Act, 1998 (Act No. 7 of 1998) 

SASA:  South African Schools Act, 1996 (Act No. 84 of 1996)  

TR:  Treasury Regulations, 2005 

 

http://www.mylexisnexis.co.za/nxt/gateway.dll/jilc/kilc/xjsg/9qsg/arsg#g0
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Legal terminology: 
 
ab initio  from the beginning 

ad hoc for this purpose (temporary) 

ad infinitum up to the end (forever) 

amicus curiae friend of the court  

animus Intention 

a priori inferential (presupposed by experience) 

audi alteram partem hear the other side 

bona fide good faith 

court a quo the previous court 

culpa   fault 

curator ad litem legal representative appointed by a court to represent, during 
legal proceedings, the best interests of a person who lacks the 
mental capacity to make decisions for themselves 

de facto as a matter of fact 

de iure as a matter of law 

de novo from the beginning 

dolus wilful 

dominis litis master of litigation 

ex curiae outside the court 

ex post facto after the fact 

ex tempore without being prepared (judgement) 

fait accompli decided already 

in casu in this case 

in duplum rule  provides that interest on a loan or debt will cease to run when the 
amount of outstanding interest reaches the amount of the 
outstanding capital 

in limine in or at the beginning (referring to a motion made before a trial 
begins) 

in loco at the place 

inter alia amongst others 

ipse dixit spoken words 

ipso facto by the fact itself 

Iustus the law 

lis pendens matter or case is pending 

locus standi legal standing 

mala fide bad faith 

mutatis mutandis with the necessary changes 

pendente lite during litigation 

prima facie on face value 

quid pro quo something for something (the mutual consideration that passes 
between two parties to a contractual agreement, thereby 
rendering the agreement valid and binding) 

res inter alios acta a law doctrine which holds that a contract cannot adversely affect 
the rights of one who is not a party to the contract 

res judicata matter has been decided 

rule nisi an interim order granted by a court calling upon a person to 
show cause on or before a specified date, why a final order 
should not be granted 

sine causa without a just cause 

sine die indefinitely 

sine quo non condition without which (but for test) 

stare decisis-rule the doctrine of presidence; courts are bound by its own and higher 
courts’ decisions 

sub judice matter is pending in court 

ultra vires outside the powers/authority 

vis-à-vis in relation to  
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1. 
 

LEGAL DEVELOPMENTS AS 
SET OUT BY THE COURTS 

 

ADMINISTRATIVE LAW AND INTERDICTS 
 
WHETHER A COURT COULD DISMISS A REVIEW APPLICATION WHICH WAS FILED 
AFTER THE LONG LAPSE OF EXPIRATION PERIOD WITHIN WHICH IT WAS 
REQUIRED TO BE FILED 
 

Aurecon South Africa (Pty) Ltd v City of Cape Town 
[2016] 1 All SA 313 (SCA) 

 
This is an appeal against the decision of the HC which held that the appellant’s prior 
involvement in the preparation of the draft scope of work relating to the decommissioning 
of the defunct power station in Athlone, in Cape Town, precluded it from participating in the 
tender process. 
 
The court a quo also granted the City of Cape Town, the respondent, condonation for 
bringing the review application outside the prescribed 180-day period stipulated under 
section 7 of PAJA. 
 
The respondent brought an application to review its own decision to award a tender to a 
joint venture (“JV”) which comprised of the appellant and ODA Consulting (Pty) Ltd to 
conduct a high level prefeasibility study into the redevelopment of the disused power 
station site.  The JV’s brief involved a study of the site, the feasibility of its development 
and the process necessary to prepare the site for redevelopment as well as the 
compilation of a scope of work and specifications for decommissioning of the power 
station. 
 
The respondent alleged at the HC that the process leading to the award of the tender was 
tainted by reviewable irregularities arising from its (City’s) officials’ ignorance of the 
process rather than fraudulent, dishonest or corrupt behaviour on the part of its officials or 
the appellant.  Aurecon lodged a counter-application in which it denied it was precluded 
from participating in the process. 
 
Among the irregularities that were identified by an accounting firm commissioned by the 
City were – 
 
(i) Aurecon was included in internal City email communication concerning the pending 

tender; 
 
(ii) the BEC did not meet as a collective to evaluate the functional scoring of the 

bidders and at one of its meetings, the chairperson was not present; 
 
(iii) an unauthorised member of the BEC took part in the scoring process; 
 
(iv) the BEC evaluated Aurecon’s bid after the bid validity period had expired. 
 
The HC reviewed and set aside the City’s decision and dismissed Aurecon’s counter-
application. 
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On appeal, the SCA noted that the City’s review application was launched 532 days late 
and therefore was out of time.  However, the City conceded the delay but argued that it 
was in the interest of justice for the Court to grant condonation in view of the glaring 
irregularities that had afflicted the tender process. 
 
The Court set out the factors which it had to consider when evaluating the principle or 
interest of justice before it could grant condonation.  The Court listed the following factors: 
 
(i) the nature of the relief sought; 
(ii) the extent and the cause of the delay; 
(iii) the effect of delay on the administration of justice and other litigants; 
(iv) the reasonableness of the delay; 
(v) the importance of the issue to be raised; and 
(vi) the prospects of success. 
 
The Court found that the City’s explanation for the delay was inexcusable and for that 
reason alone, the court a quo should not have granted the application for review. 
 
The Court dealt with alleged irregularities with which the City persisted on appeal which 
rendered the process to be flawed and gave unfair advantage to Aurecon over and above 
other bidders. 
 
Regarding the extension of the validity period of Aurecon’s bid, the Court noted that only 
Aurecon was afforded an opportunity to apply for the extension of the tender after the 
validity period of the tender had expired.  Other tenderers whose tenders were found to be 
ineligible were not invited to extend their tender. 
 
It appeared that one member of the BEC instructed other members of the BEC to send an 
e-mail invitation to Aurecon requesting it to extend its tender which was to expire.  As 
stated, other tenderers were not requested to submit their requests for extension of their 
tenders and that prejudiced them. 
 
The Court held that a formal request from the City should have been issued to the 
tenderers to extend their bid.  Aurecon did not request for the extension.  It was invited by 
the City itself to do so. 
 
Similarly, the Court found that the indulgence which the City granted to amend its tender 
had an effect of placing Aurecon’s tender in a favourable position over other tenders and it 
was the City that initiated the invitation to the tenderers.  The City could have rejected 
Aurecon’s amended tender and it did not. 
 
Regarding the improperly constituted BEC as well as the presence of a non-member who 
was permitted to take part in the scoring process, the Court found that the Rules of Order 
issued in terms of City’s Supply Chain Management Policy (“SCMP”), did not require the 
BEC to act as a collective when evaluating tenders.   
 
Furthermore, the Court found that clause 198 of the SCMP appeared to permit a non-
member to participate or advise the BEC in execution of its duties.  It states that “[w]here 
appropriate, a representative of Internal Audit and/or Legal Services may form part of 
[the BEC], which may also include other internal specialists/experts as necessary …”.  
The Court held that the regulatory framework therefore allowed participation by non-
members of the BEC in the evaluation of tenders. 
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The Court further found that Aurecon’s prior involvement in the Bid Specification 
Committee (“BSC”) afforded it (Aurecon) impermissible advantage to influence the process 
or its outcome and that was contrary to the fairness principle underpinning procurement 
legislation. 
 
The Court held that from the analysis of the information presented before it and contrary to 
what the City had alleged and the court a quo had found, it was clear that none of the so-
called irregularities constituted irregularities at all.  The Court held that it is firmly 
established in the law that administrative action based on formal or procedural defects is 
not always invalid and that legal validity is concerned not with technical but also with 
substantial correctness which should not always be sacrificed to form.   
 
The Court held the alleged irregularities in the Aurecon’s tender occurred after other 
tenders had been found ineligible.  No other tenderer could have been prejudiced in any 
event having regard to the City’s own denial of fraud or corruption in the procurement 
process. 
 
The Court held that it appeared that Aurecon was the only party which had suffered 
prejudice in the process for the City’s failure to guard the integrity of its procurement 
process. 
 
The appeal was upheld. 
 

WHAT CAN WE LEARN FROM THIS CASE 
 
The Court would not grant condonation for late lodging of a review application even if it is 
in the interests of justice if the applicant fails to provide the Court with explanation for the 
delay dealing with the following: 
 
(i) the nature of the relief sought; 
(ii) the extent and the cause of the delay; 
(iii) the effect of delay on the administration of justice and other litigants; 
(iv) the reasonableness of the delay; 
(v) the importance of the issue to be raised; and 
(vi) the prospects of success.  

 
WHETHER THE CANCELLATION OF A TENDER BEFORE ADJUDICATION IS 
ADMINISTRATIVE ACTION AND WHETHER A DECISION NOT TO PROCURE 
SERVICES HAS ANY DIRECT, EXTERNAL LEGAL EFFECT 
 

City of Tshwane City of Tshwane Metropolitan Municipality and others v Nambiti 
Technologies (Pty) Ltd 

[2016] 1 All SA 332 (SCA) 
 
This is an appeal against the HC order that held that the cancellation of an SAP support 
tender issued by the first appellant, City of Tshwane Metropolitan Municipality (the “City”), 
to the first respondent, Nambiti Technologies (Pty) Ltd (“Nambiti”) was unlawful. 
 
It appeared that the City published another tender for the provision of the same service 
prior to the termination of the current tender.  The new tender was awarded to another 
entity, EOH Mthombo Limited (“EOH”), which was the fifth respondent in the HC and did 
not take part in appeal proceeding. 
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The HC held that although the award of the contract to EOH was deficient, it should not be 
set aside.  It appeared that the decision was not challenged.  The HC granted relief in 
respect of the cancellation of tender CB204/2012. 
 
The net effect of the HC order was to revive the cancelled tender and compel the City to 
adjudicate and award the tender within two months of the order.  Tenderers were 
permitted to adjust their tariffs upwards or to withdraw their tenders.  The process was to 
continue as if the tender had never been cancelled. 
 
The Court observed that the contract period the City was ordered to adjudicate was going 
to expire shortly and the original one which was issued to EOH had already expired.  The 
Court had to consider if the matter/appeal was moot or not, that is, whether the issue 
raises a live controversy and the order that a Court may grant will have no practical effect. 
 
The Court held that even if the matter appears to be moot it has a discretion to entertain 
the matter and dispose of it on its merit.  The usual ground for exercising that discretion in 
favour of dealing with the case on the merits in that the case raises a discrete issue of 
public importance that will have an effect on future matters. 
 
The Court held that this was the first occasion in the reported cases where a decision by a 
public authority to cancel a tender by way of judicial review.  The review succeeded and 
the Court ordered the City to adjudicate and award the cancelled tender.  The Court held 
that was a far-reaching order impinging on the power of a municipal council to determine 
for itself what goods and services it needed and would procure.  Whether such a decision 
is administrative action bringing the case within the purview of PAJA, is central to this 
case.  Furthermore, held the Court, that the order granted by the HC had the potential to 
infringe upon the constitutional powers and obligations of a municipal council. 
 
The Court examined the documents and other information that were provided to it by the 
parties and it observed that Nambiti appeared to have been duly informed in writing about 
the imminent expiry of the contract it had with the City.  The City appeared to have 
furnished reasons to Nambiti relating to cancellation of the tender.  Nambiti appeared to 
have rejected the City’s response and launched the application instead. 
 
Turning on the question as to whether the cancellation of a tender before adjudication 
constitutes an administrative action, the Court held that the decision in this case appeared 
not to satisfy PAJA’s requirements of direct external effect.  To determine if action by an 
organ of state is administrative action requires an analysis of the nature of the action in 
question and a positive decision that it is of an administrative character.  Here, stated the 
Court, the decision related to procurement.   
 
The advert which the City published contained a caveat or provision that read “the lowest 
or any tender will not necessarily be accepted”.  The City reserved its right not to accept 
any tender. 
 
The Court held that in cancelling tender CB204/2012, the City was doing no more than 
exercising a right it reserved to itself not to proceed to procure those particular services on 
the conditions and terms set out in the tender. 
 
The Court held that it doubted whether the City’s decision not to procure certain services 
because of changed circumstances, for example, the City’s intention not to utilise SAPS’s 
support services, may constitute an administrative action, as it was in this case.   
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A decision not to procure services does not, according to the Court, have any direct, 
external legal effect.  No rights are infringed thereby.  The Court held that only the 
expectations of the tenderers including Nambiti were frustrated by the City after the latter 
cancelled the tender. 
 
It followed that, held the Court, that the decision by the City to cancel the tender was not 
an administrative action and was not susceptible to review in terms of PAJA. 
 
Regarding fairness of the cancellation, the Court observed that one of the reasons 
provided by the court a quo was that the order would enable the City to consider fast 
tracking adjudication of tender CB204/2012.  The Court held that there was no obligation 
on the City to fast-track adjudication of the tender. 
 
The Court further held that the court a quo appeared to have not considered the City’s 
reasons for cancellation of the tender. The reasons related to the technical requirements of 
the City in regard to information technology and support for its existing system knowledge, 
which, the Court held, judges do no ordinarily have the qualification to make judgements 
on. 
 
The Court held that the court a quo’s conclusion that the City’s reasons for cancellation for 
the tender were “flimsy” were not justified and were unfair.  The Court held that on that 
ground the appeal has to succeed. 
 
A decision to procure goods and services by an organ of state is one that is within the 
heartland of the exercise of executive authority by that organ of state.  The Court held that 
it is an extremely serious matter for a Court to intervene in such decisions. 
 

WHAT CAN WE LEARN FROM THIS CASE 
 
The Court must be slow to usurp the power of the elected public executive bodies like 
municipal councils.  

 
WHETHER IT IS OPEN TO THE RELEVANT AUTHORITY TASKED WITH TAKING A 
DECISION TO DETERMINE THE MANNER IN WHICH IT WILL EXERCISE ITS 
AUTHORITY IN THE ABSENCE OF ENABLING LEGISLATION DETERMINING A 
PROCEDURE FOR THE EXERCISE OF A POWER 
 

Nombulelo Beauty Twala v the Member of the Executive Council, Department of 
Education, Eastern Cape Province and Others (ECHC Bhisho) – Case No. 217/2015 

 
The matter deals with the consequence of a failure to observe the procedural requirement 
in section 75(2) of PAJA in terms of which the requester of information held by an organ of 
state was not informed of her right to lodge an internal appeal after her request for access 
of information was refused. 
 
The requester was employed by the Department at a school in Queenstown as a senior 
housekeeper supervisor.  Sometime in 2011, she was transferred to the Special Youth 
Centre in Bhisho.  The requester, a qualified teacher by profession, apparently requested 
the Department to translate or convert her post to that of an educator.  Her application was 
motivated and supported by the Centre Manager as the applicant was performing teaching 
duties at the Centre. 
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In 2013, the learners at the Centre were transferred to another facility at Kirkwood and the 
applicant and other staff members of the Centre were advised to continue to render their 
services at the facility. 
 
In September 2014, the Department informed the applicant that her request to have her 
rank translated to that of an educator was not approved and the staff at the Centre now 
belonged to the Department of Social Development.  The applicant then applied in terms 
of the provisions of PAIA to access information upon which the Department had relied for 
its decision not to translate her and for placing her under the authority of the Department of 
Social Development. 
 
The applicant applied in terms of the prescribed procedures on 23 October 2013.  After a 
month, she was informed that the matter was receiving attention.  After 30 days, the 
applicant has not heard from the Department about her request.  On 16 February 2015, 
she lodged an internal appeal in the prescribed form against the deemed refusal of the 
request.  The Department replied on 19 February to acknowledge receipt of the applicant’s 
appeal.  On 26 February, the applicant’s attorney sent a copy of the request to the 
Department.  Again there was no response from the Department and that prompted the 
applicant to institute proceedings in which she sought an order directing the respondents 
to grant her access to the documents. 
 
The respondents’ attack on the applicant’s application was largely on the procedural 
aspect relating to the applicant’s case.  The respondents relied on the applicant’s failure in 
terms of which she failed to lodge her internal appeal within a period of 60 days.  The 
respondents did not address the substance or the merits of the applicant’s case.  The 
internal appeal was lodged 20 days out of time. The respondents further argued that the 
applicant did not request a condonation for late lodging of the application and therefore 
she failed to exhaust internal remedies.  
 
The Court noted that in terms of section 1(hh) of PAIA, any decision taken, or the failure to 
take a decision in terms of any provision of the Act, does not constitute an administrative 
action.   It is consequently not subject to judicial review in the administrative law sense.  
Instead, the Act (PAIA) confers on the Court statutory power to grant appropriate relief on 
application to it. 
 
The real issue before the Court was what were the legal consequences of non-compliance 
with the 60-day period in section 75(1)(5)(i) of PAIA.  The respondents argued that the 
provisions are peremptory and that failure to comply therewith renders the appeal a nullity.  
The section states that the appeal must be lodged within 60 days. 
 
The Court held that emphasis should not be placed on the labels like peremptory or 
directory in order to determine the degree of compliance and what the consequence would 
be of non or defective compliance.  What must therefore be decided was whether it was 
the intention of the legislature that a failure to observe the obligatory time period in section 
75(1)(a)(i) must render the appeal a nullity.  The intention of the legislature must be 
ascertained by considering context and the language in the Act together.  The context is 
firstly provided by section 32 of the Constitution, which confers on everyone the right of 
access to information.  The interpretation which the respondents seek to place on section 
75(1)(a)(i) places a restriction on the exercise of this fundamental right.  The Act was 
enacted to give effect to this right which means that it can only be exercised via the Act.  
The Court cited its own authority that held that all statutes must be interpreted through the 
prism of the Bill of Rights. 
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The Court held that section 75(1)(a)(i) does not make provision for the consequences of 
non-compliance with the 60-day procedural requirement. It does not provide for a sanction 
if the appeal is not lodged timeously.  On the contrary, held the Court, the section 
empowers the relevant authority to condone a failure to comply with the time period.  The 
power to remedy such a failure is in itself inconsistent with an intention that the appeal is 
rendered a nullity or void if not lodged timeously. 
 
The Court held that the context of the purpose which the procedural requirement serves 
was to expedite the finalisation of a request for information and to facilitate the functions of 
the authority tasked with considering the appeal.   
 
The Court held that administrative convenience must not be lightly allowed to override the 
exercise of a constitutional right. 
 
The Court held that the cumulative effect of the considerations compelled the Court to 
regard applicant’s failure to timeously lodge her appeal did not without more render it a 
nullity.   
 
The Court warned that care must be exercised not to measure administrative type 
decision-making by reference to judicial decision-making and its process. The Court was 
responding to the respondents’ submission that the appeal must be accompanied by an 
application for condonation.  That procedure did not exist in the Act.  Procedures in judicial 
proceedings must not be used as a prism through which question about procedure in 
administrative type decision-making is viewed. The starting point is the statutory provisions 
itself and the nature of the proceedings.  Secondly, the constitutional principle of legality 
must in the context of, and in the circumstance of the exercise of the power in section 
75(2), require that the requester must be informed and made aware of any procedural 
requirements which may exist for the exercise of his or her fundamental right.   
 
The Court held that if procedural requirements existed, the information officer failed to 
make a decision on the request, and he or she was deemed to have refused it, with the 
result that the applicant was not advised, as required by section 25(3)(c) of the procedure 
for the lodging of the internal appeal.  Procedural fairness demands that any procedures 
outside those prescribed by the Act and the Regulations issued pursuant thereto should 
form part of such a notice, failing which the requester must be notified of it after he or she 
had lodged the internal appeal. 
 
The Court held that in the absence of the relevant authority having determined procedural 
requirements for the exercise of its power in section 75(2) and the prescribed form being 
silent about the provisions of section 75(2), fairness requires that the requester must be 
afforded a reasonable opportunity to place information before the relevant authority if it is 
unable to do so on the material before it, so as to enable it to exercise its jurisdiction. 
 
Failing a decision in terms of section 75(2), the relevant authority must be taken to have 
impliedly condoned the late lodging of the internal appeal thereby allowing the process to 
continue to move forward to the next stage. 
 
The Court held that the Department failed to advance any substantive reasons for the 
refusal of the applicant’s request to have access to requested documentation, and prima 
facie, none exists.  
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For the reasons stated above, the Court granted the application. 
 

WHAT CAN WE LEARN FROM THIS CASE 
 
When interpreting an enactment care must be exercised by not inferring from the use of 
labels such as peremptory or directory in order to determine the degree of compliance to a 
statutory provision.  These (reliance or emphasis on the labels) must ultimately depend 
upon the proper construction of the statutory provision, upon the intention of the lawgiver 
and the purpose of the enactment as a whole. The Court held that administrative 
convenience must not be lightly allowed to override the exercise of a constitutional right. 
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CONSTITUTIONAL LAW  
 
WHETHER FAILURE TO PUBLISH LEGISLATION OR ACTS OF PARLIAMENT IN ALL 
ELEVEN OFFICIAL LANGUAGES AMOUNTS TO UNFAIR DISCRIMINATION  
 
Lourens v Speaker of the National Assembly of Parliament of the Republic of South Africa 

and others [2016] 2 All SA 340 (SCA) 
 
This is an appeal against the Equality Court order that dismissed the application but 
granted leave to appeal not because an appeal enjoy reasonable prospects of success but 
because the issues raised were important constitutional questions of national importance. 
 
The applicant, a North West practicing attorney, who is Afrikaans speaking argued that the 
current practice of Parliament in relation to the language used for legislation and the rules 
of Parliament amounted to unfair discrimination against him in that Bills are introduced, 
published and invariably signed in English only.  Accordingly, argues the applicant, this 
practice unfairly discriminates against all non-English speaking people in the country. 
 
The Equality Court dismissed the application and held there was a compelling reason why 
the appeal should be heard in terms of the Superior Court Rules, Rule 17(1)(a)(ii). 
 
The applicant argued that the respondents did not only unfairly discriminate against him 
and other non-English speakers but that the Court should issue an order requiring 
Parliament and the Minister of Arts and Culture to take steps to comply with their obligation 
to publish all national legislation in all 11 languages within a reasonable period. 
 
The SCA looked at the applicable legislation dealing with languages, the Constitution as 
well as the decided authorities and agreed with the court a quo that the applicant could not 
substantiate his claim that Afrikaans language was not accorded the same status as other 
languages.  The Court cited its own authority that held that the Constitution required the 
protection of diversity of languages and not the status and particular language.  Section 6 
of the Constitution encourages protection of many languages and accords 11 languages 
the status of being official. 
 
Further, noted the Court, section 6(3) expressly allows government of national and 
provincial level to act in a minimum of two of the official languages.  Thus it must be 
accepted that the Constitutional Assembly intended that not all official languages have to 
be employed in the process of government. 
 
The Court asked how the conduct that is constitutionally compliant could amount to 
discrimination, let alone unfair discrimination.  
 
The Court observed that English appears to be the commonly used and spoken language 
in Parliament and invariably, Bills are introduced in English although the rules provide that 
a text in another language must be provided before formal consideration of a Bill.  That 
seldom occurs.  Interpretation service is provided. 
 
The Court also observed that principle that a member of National Assembly has a right to 
use the official language of his or her choice.  The principle was affirmed in the case of 
Oriani-Ambrosini, MP v Sisulu, MP Speaker of the National Assembly 
2012 (6) SA 588 (CC).   
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The Court further observed that the Speaker acknowledge that Parliament should do more 
to advance the use of official languages other than English but it is constrained by the 
resources and time limits.  Expert evidence indicated that there are not enough trained 
translators to do what the applicant required.  Universities in the country do not produce 
sufficient graduates in translating to do that that would be required by Parliament. 
 
The Court held that even the Use of Official Languages Act, 2012 (Act No. 2 of 2012), 
which was enacted to provide for the regulation and monitoring of the official languages by 
national government does not require that government Acts be in all 11 official languages.  
It requires government departments and entities to adopt a policy and identify three official 
languages that it will use for government purposes.  
 
The Court held that in so far as Parliament and the National Government do not pass Bills 
and enact them in all official languages, they are not guilty of unfair discrimination.  
 
Regard to the appellant’s argument that the Court should make an order compelling 
Parliament to translate all statutes into all official languages within a reasonable period, the 
Court held that it might be what Parliament and government aspire to do.  The Court held 
that it had no power to grant the order sought.  In any event, it would be the duty of 
government and not Parliament, to translate statutes and the court a quo correctly held 
that the order sought was res judicata.  The Court does not lightly regard provisions of 
statutes as purposeless. 
 
In conclusion, the Court held that Parliament failed to comply with its own rules relating to 
language and has not given effect of the provisions of section 4 of the Use of Official 
Languages Act, 2012.  The Court held that should be remedies.  Section 4 of the Use of 
Official Languages Act, 2012, requires government department and entities to adopt a 
language policy and identify three official languages that will be used for government 
purposes. 
 
The appeal was however dismissed. 
 

WHAT CAN WE LEARN FROM THIS CASE 
 
The Constitution does not intend that all official languages have to be employed in the 
process of government.  
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CRIMINAL PROCEDURE LAW 
 
WHETHER THE COURT WOULD ENFORCE A WARRANT WHICH IS NOT 
OBJECTIVELY INTELLIGIBLE OR CONTAIN INSUFFICIENT PARTICULARS 
RELATING TO ITS BEARER AND THE POLICE STATION AT WHICH THE BEARER IS 
LOCATED  
 

Goqwana v Minister of Safety and Security NO and others 
[2016] 1 All SA 629 (SCA) 

 
This case deals with the requirements that a search must comply with.  The matter came 
to the SCA by way of special leave after the Full High Court has dismissed the appeal.  
The appellant’s application for mandament van spolie was earlier narrowly dismissed by a 
single High Court Judge.  The police, acting on a search warrant, raided his entertainment 
premises and seized cash and equipment. 
 
The appellant conducted a business known as the Skynet Internet Lounge at a mall in 
Phalaborwa, Limpopo Province. 
 
The third respondent, the Limpopo Gambling Board, had complained to the police that the 
appellant appeared to have violated the provisions of both the National Gambling Act, 
2004 (Act No. 7 of 2004) (the “NGA”) and the Northern Province Casino and Gaming Act, 
1996 (Act No. 4 of 1996) (the “CGA”), as he allowed his business premises to be used for 
gambling without a licence as required by the abovementioned statutes. 
 
The first respondent was the Minister of Safety and Security, the second respondent was 
the Provincial Commissioner for SAPS in the Limpopo Province.  The search and seizure 
warrant at the appellant’s premises was conducted by the third respondent,  
Lieutenant Sebola, a police official, on 4 May 2012. 
 
A certain official from the Law Enforcement of the Limpopo Gambling Board,  
Robert Lekoto, deposed to the affidavit that accompanied the warrant. 
 
Although the affidavit referred to certain applicable sections of the NGA and CGA in 
respect of which it was alleged that the appellant was unlawfully conducting “interactive 
games” on premises when the Magistrate issued a warrant, no reference was made to any 
statutory provisions on which the warrant relied. 
 
The warrant did not indicate the name of the police official who was going to execute it nor 
stated the police station to which he was attached.  The accompanying affidavit was also 
not attached and it was delivered several weeks later after the appellant’s attorney had 
requested it. 
 
The appellant argued before the HC that the search warrant was fatally flawed because it 
did not name a specific police official who was authorised to conduct the search in terms of 
the warrant, it did not specifically indicate the police station to which the station 
commander in question related or was intended to apply and there was no offence as 
“illegal interactive gambling (online gambling)” as specified in the warrant.  More 
particularly, the appellant argued that the warrant did not in particular, refer to section 11 of 
the NGA, which relates to unauthorised interactive gambling.  He argued that the 
Magistrate appeared to have invoked the provisions of section 11 of the NGA without  
Mr Lekoto having done so in his affidavit. 
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In brief, the appellant’s main contentions were that the search warrant contained 
insufficient particularity as to who it was addressed and on the face of it, it failed to specify 
the offence in connection with which the search was to be conducted and thus it could not 
be reasonably intelligible.  Accordingly, it argued that the warrant had been unlawfully 
issued and the seizure of his goods was correspondingly unlawful. 
 
The HC agreed that the warrant was not a model of accuracy but nonetheless it held that 
the applicant contained sufficient particularity to establish a reasonable suspicion that 
offences of the contravention of the NGA and CGA were being committed by the persons 
conducting business at the specified place in the affidavit.  On those bases, the Court 
dismissed the application.  
 
The Full Court found that it could be inferred that the search warrant was intended to be 
addressed to the station commander at Phalaborwa and that was a sufficiently adequate 
description of the police official to whom it was addressed.  The Full Court dismissed the 
appeal and held that at the time of its issue, the terms of the warrant were sufficient to 
satisfy the objective test of reasonable intelligibility.   
 
On further appeal to the SCA, the Court observed that the matter raised questions of 
fundamental constitutional importance.  The Court warned against the abuse of process 
when issuing warrants although it noted their importance in the effective combatting of 
crime.  The Court emphasized the importance of the constitutionally entrenched rights of 
dignity, privacy, freedom, security, trade and property, which SAPS ought to respect in 
their endeavours when combatting crime. 
 
The Court cited its own authority that held that a search warrant constitutes a serious 
encroachment on the right of the individual and that careful scrutiny is required by the 
Courts.  A wholesome balance ought to be struck by the Courts on the one hand, the 
dignity and privacy of every citizen on the other hand, support for the SAPS in combating 
crime. 
 
The Court noted the appellant’s argument, that the search warrant was not “reasonably 
intelligible” and that it was “overboard”. 
 
The Court analysed a number of decided authorities dealing with the same issue and held 
that it makes more sense to specify a station commander than a named person who might 
not be available at the time when a search warrant is carried out.  The interpretation that 
the police official should be named in the search warrant acts as a safeguard against 
abuse so that when the warrant is executed, a person at the premises to be searched can 
ask not only for the police officer to produce his or her identity card but also to 
demonstrate the reference to him or herself in the warrant itself. 
 
On closer examination of the documents before it, the Court held that the sworn statement 
in support of the warrant, Mr Lekoto did not refer to section 11 of the NGA at all.  The 
section reads: 
 
“11. Unauthorised interactive gaming unlawful 
 
A person must not engage in or make available an interactive game except as authorised 
in terms of this Act or any other national law . . . ”. 
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The Court held that there was no statutory offence known as “illegal interactive gambling 
(online gambling)” as it was defined in the search warrant.  That supports the importance 
of it being ordinarily desirable that when dealing with a statutory offence, as opposed to 
common law crime, the warrant should pertinently refer to the specific statute and the 
section or subsection thereof in order to enable the person in charge of the premises to be 
searched and also the police official to know precisely that for which the search has been 
authorised.  The need for particularity in a warrant, especially where one is dealing with 
statutory offences, is salutary.   
 
The Court held that a search warrant is a substantive weapon in the armoury of the State.  
It embodies awesome powers as well as formidable consequence and as such, it must be 
issued with care after careful scrutiny by a Magistrate. 
 
The Court further held that it was imperative that the affidavit in support of the warrant 
should be handed together with it.  That, held the Court, would facilitate the expedition of 
any court application in which a person may wish to argue that his or her rights have been 
adversely affected by the search. 
 
In conclusion, the Court ordered that the standard forms or “template” that is used to issue 
search warrants be revised in the light of the Court’s judgement.  
 
The appeal was upheld with costs.  
 

WHAT CAN WE LEARN FROM THIS CASE 
 

A search and seizure warrant must be objectively reasonably intelligible and it must 
contain sufficient particularity of the police official/station commander who executes it, the 
police station to which he is attached and it must be accompanied by a supporting 
affidavit.  If the search warrant relates to the violation of a statutory crime, the section or 
subsection of the statute must be stated in the warrant and in the affidavit which 
accompanies the warrant. 
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LABOUR LAW 
 
WHETHER AN APPLICATION TO REVIEW AND SET ASIDE AN AWARD INTERRUPT 
THE RUNNING OF PRESCRIPTION PRIOR TO THE ENACTMENT OF SECTION 145(9) 
OF THE LRA 
 

Myathaza v Johannesburg Metropolitan Bus Service (Soc) Limited t/a Metrobus 
 

Mazibuko v Concor Plant 
 

Cellucity (Pty) Ltd v CWU obo Peters (2016) 37 ILJ 413 (LAC) 
 
The three appeals before the LAC all dealt with prescription of arbitration awards made in 
terms of the LRA.  The first two decisions from the LC held that the Prescription Act, 1969 
(Act No. 68 of 1969) apply to arbitration awards made under the LRA and that the claims 
embodied in such awards are not judgement debts as they have to be made order of 
courts to become judgement debts and they prescribe after three years.  Judgement debts 
prescribe after 30 years. 
 
The third decision from the LC held that the Prescription Act, 1969 did not apply to 
arbitration awards.  All three awards had been made before the amendment to section 145 
of the LRA concerning the interruption of the running of prescription came into effect on  
1 January 2015. 
 
The LAC considered the following issues: 
 
(i) Whether the Prescription Act applies to arbitration awards made under and in terms 

of the LRA. 
 
(ii) If so, what period of prescription is applicable to such arbitration awards?  
 
(iii) Whether an application brought to review and set aside an arbitration award 

interrupts the running of prescription, or whether such an application, otherwise, 
constitutes an impediment to the running of prescription. 

 
(iv) Whether the certification of an award in accordance with section 143(3) of the LRA 

or the issue of a warrant of execution on the strength of a certified arbitration award, 
has an effect on the running of prescription. 

 
The LAC referred to two earlier LC decisions that held that part of the employees’ claims 
brought under the LRA had prescribed in terms of the Prescription Act, 1969.  The cases 
did not deal specifically with arbitration awards where prescription was raised as defense 
to defeat an employee’s attempt to enforce an arbitration award after a review had been 
brought to have it set aside. 
 
The Court began by stating that broadly, the approach that the Prescription Act, 1969 does 
not apply at all to LRA claims is not correct.  One of the reasons expressed by the Courts 
was that there was an inconsistency between the Prescription Act, 1969 and the LRA in 
that the latter provides for its own specific period for the lodging of claims and for 
condonation, while the former provides different enforcements of arbitration awards (i.e. 
three years) and for the enforcement of LC judgements (i.e. 30 years). 
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With regard to inconsistency in the prescription time periods provided for by the two Act, 
the Court held that the solution could be found in section 158(c) of the LRA, which 
empowers the LC to make any arbitration award (which would otherwise have prescribed 
under the Prescription Act in three years) into an order of court (which would prescribe in 
30 years).  The Court further referred to the LC decision of CEPPWAWU on behalf of Le 
Fleur v Rotolabel (a division of Bidpaper Plus (Pty) Ltd (“Rotolabel”) (2015) 36 ILJ 700 
(LC), which criticized other LC decision that were of the view that the Prescription Act did 
not apply to the LRA especially arbitration awards, the case in Rotolabel held that the LRA 
did not exclude the application of the Prescription Act.  Further, the Rotolabel case held 
that the 2014 LRA Amendment Act which came into operation on 1 January 2015, fortified 
its view that the Prescription Act applied to all awards issued under the LRA. 
 
Whether the arbitration award is a debt? 
 
Prescription Act applies to a debt as contemplated in section 16(1) of that Act.  It reads:  
 
“Subject to the provisions of subsection (2)(b), the provisions of this chapter shall, save 
insofar as they are inconsistent with the provisions of any Act of Parliament which 
prescribes a specified period within which a claim is to be made or an action is to be 
instituted in respect of a debt or imposes conditions on the institution of an action for the 
recovery of a debt, apply to any debt arising after the commencement of this Act.” 
 
The Court held that the phrase “debt” is not defined in the Prescription Act but the Courts 
have held that the term should be given a broad and general meaning. 
 
Various decisions that the Court cited held that – 
 
(i) ’debt’ means “that which is owed or due; anything as money, goods or services 

which one person is under an obligation to pay or render to another”. 
 
(ii) ‘debt’ was held to be “whatever is due – debitum – from any obligation”. 
 
(iii) ‘debt’ has a wide and general meaning and includes an obligation to do something 

or refrain from doing something.  
 
Accordingly, the Court held that any arbitration award whether be it for compensation or 
reinstatement or that creates an obligation to pay or render to another, or to do something 
or to refrain from doing something, does meet the definitional criteria of a “debt” as 
contemplated in the Prescription Act. 
 
Does the LRA prescribe a period within which the arbitration award made under the 
LRA is to be paid recovered or satisfied? 
 
Timeframes in relation to arbitration awards are primarily of application to the stage prior to 
the making of the award.  There is no provision in the LRA, held the Court, which 
prescribes a period or time limit within which the “debt” embodied in or, represented by, 
the award is to be recovered or enforced.  There is therefore nothing inconsistent in the 
LRA and the Prescription Act regarding the imposition of a prescriptive period in respect of 
the execution or enforcement of arbitration awards which constitute “debts” as 
contemplated in the Prescription Act. 
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Having accepted that arbitration awards constitute “debts” as contemplated in the 
Prescription Act, it could then be determined which prescriptive periods would be 
applicable to such “debt”, for example, if it is a simple “debt” then a three year period 
would apply and if it is a judgement debt then a 30 years prescription period applies. 
 
When is a debt due in respect of an arbitration award made under the LRA? 
 
A debt is due when the time arises for the performance by the debtor of the obligation.  
The inception of prescription in respect of such awards depends on the wording of the 
award.  The Court held that a person or entity in whose favour it is made may immediately 
claim satisfaction of the debt in the award unless the award provides otherwise. 
 
The interruption of prescription 

Section 15(1) of the Prescription Act provides that the running of prescription shall, subject 
to the provisions of section 15(2), “be interrupted by the service on the debtor of any 
process whereby the creditor claims payment of the debt”. For the prescription to actually 
be interrupted, the creditor must “successfully prosecute his claim under the process in 
question to final judgment”. If he does not and the debtor does not acknowledge liability, 
prescription shall not be deemed to have been interrupted.”. 

An amendment to section 145 of the LRA inserts among others, a new section 145(9), 
which provides that: 

“an application to set aside an arbitration award in terms of this section interrupts the 
running of prescription in terms of the Prescription Act, 1969 (Act No 68 of 1969) in respect 
of that award”. 

Section 145(10) which is also an insertion provide, among others, that the provisions of 
section 145(9) only “applies to an arbitration award issued after such commencement 
date”. The commencement date is 1 January 2015. 

The LAC held that the position appears to be clear in relation to reviews for the setting 
aside of awards issued after 1 January 2015, because section 145(9) specifically provides 
that such reviews interrupt the running of prescription in terms of the Prescription Act.  
However, the issues before the LAC predate the 1 January 2015 operative provisions of 
the amendment to the LRA.  The LAC also observed that the amendment is not 
retrospective. 

The Court held that the provisions of section 15(1) of the Prescription Act is clear and 
provides that a review to set aside an award is not a process whereby the creditor claims 
payment of the debt.  It is a process whereby the debtor seeks to set aside the debt, and 
therefore, does not interrupt prescription. 

But for the amendment contained in section 145(9), the same principle would have 
pertained to reviews in respect of awards made after January 2015.  The Court held that 
section 145(9) introduces a special exception which is not retrospective and cannot be 
applied to reviews in respect of awards issued before 1 January 2015. 

The Court held a creditor cannot by his conduct, postpone the commencement of 
prescription.  An application to make an arbitration award an order of court could however, 
be construed as a process whereby the creditor claims payment of the debt.  It is the 
substance rather than the form that matters. 
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The application to make an award a court order will interrupt prescription by its mere 
service on the debtor.  But for it actually and effectively to interrupt prescription, held the 
court, the creditor will have to prosecute his claim under that process to final judgement. 
 
In conclusion, the court held that it is not the granting of the order in such an application 
that will trigger the deemed interruption of prescription but the mere service of the 
application for such an order, although the final granting of the order is necessary for the 
interruption to be successful in the end. 
In the circumstances, the court dismissed the first and the second appeals while the third 
appeal is upheld. 
 

WHAT CAN WE LEARN FROM THIS CASE 
 

An arbitration award is regarded as a debt and the Prescription Act applies to it.  Mere 
service of the debtor to make an arbitration award an order of court, interrupts the running 
of prescription, however, the creditor will have to successfully prosecute his claim to the 
final judgement.   

 
WHETHER AN INORDINATE DELAY IN PROSECUTING LABOUR DISPUTES 
DEFEATS THE PURPOSE OF EXPEDITIOUS RESOLUTION OF DISPUTES IN TERMS 
OF THE LRA 
 
SA Toyota Motors (Pty) Ltd v Commission for Conciliation, Mediation and Arbitration and 

others 2016 (3) BCLR 374 (CC) 
 
This is an appeal against the LC judgement that dismissed the applicant’s (Toyota) 
application for review and setting aside of the second respondent’s (CCMA) award, which 
held that the dismissal of the fourth respondent (the employee) was unfair and awarded 
him reinstatement with back-pay of six months’ lost wages. 
 
The employee was employed by the applicant in 2006 and from 28 February to 3 March 
2011 failed to report for duty.  The applicant tried in vain to locate the employee and on  
4 March 2011, the employee surfaced at work.  The employer then gave him a notice to 
attend a disciplinary hearing.  Three days later, on 7 March 2011, the employee tendered 
a notice of resignation with effect from 31 March 2011.  It appeared that the applicant 
ignored the resignation letter and proceeded with the disciplinary proceedings.  He was 
charged in terms of the applicant’s Disciplinary Code for being absent form work without 
leave for four days without advising the applicant with an acceptable reason.  The 
employee was subsequently dismissed. 
 
The employee took the unfair dismissal dispute to the CCMA.  The commissioner found 
that the dismissal was substantively unfair and ordered the applicant to reinstate the 
employee and to pay him six months’ back-pay in lost wages. 
 
Aggrieved by the outcome of the award, the applicant launched a review application in the 
LC for an order setting aside the award and replacing it with an order that the employee’s 
dismissal was both procedurally and substantially unfair. 
 
It appeared that the CCMA failed to deliver a complete record of the arbitration 
proceedings to the Registrar of the LC.  Only one compact disc was dispatched to the 
Registrar’s office and it appeared that the applicant took little effort in having the record 
being reconstructed.  The period of delay occasioned started from 28 November 2012 until 
August 2013 – a delay of 22 months. 
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The employee then applied to the LC for an order seeking the dismissal of the review on 
the ground of excessive delay in pursuing the review and for the Court to make an 
arbitration award, an order of court. 
 
The Court granted the employee an order as prayed and held that the applicant’s 
inordinate delay in pursuing the review application was not acceptable.  The Court 
dismissed the applicant’s application for leave to appeal, so did the LAC. 
 
The applicant applied to the CC against the LC decision.  It argued that – 
 
(1) the matter involves matters of general public importance and implicates its right to 

fair labour practices, administrative justice and access to Courts; 
 
(2) the LC was incorrect by holding that it did nothing to reconstruct the record; 
 
(3) the LC erred that it did not have prospects of success; and  
 
(4) the award of reinstatement was incompetent given the fact that the employee had 

tendered his resignation. 
 
The Court ordered the parties to provide submissions in respect of – 
 
(1) whether an order for reinstatement was competent when an employee had resigned 

prior to the grant of an Order; 
 
(2) whether the dismissal of the review, on the basis that the record of arbitration 

proceedings was incomplete, was a denial of applicant’s right to fair administrative 
justice; 

 
(3) who bears the onus/obligation to produce a proper and complete record in 

anticipation of the prosecution of review proceedings; and 
 
(4) what are the consequences in review proceedings when the arbitrator or the parties 

to the dispute are unable to produce a proper and complete record? 
 
The Court held that the application did not challenge the proposition that the LC had the 
power to dismiss its review application if it unreasonably delayed in pursuing the review.  
The Court held that when assessing the reasonableness of the delay regard must be had 
to the scheme and purpose of the LRA which is to resolve labour disputes quickly and 
simply. 
 
The Court held that from the exposition of and analysis of evidence presented it appeared 
to be clear that the applicant did very little to prosecute the review.  The applicant’s 
approach in procuring a full record was not diligent, the prosecution of the review was not 
expeditiously pursued and the explanation of the delays was not reasonable. 
 
The Court held that the applicant’s dilatory tactics indicated it was not acting in good faith 
as it persisted on the hearing be heard de novo. 
 
The Court held that the delay caused by the applicant in prosecuting the review was 
excessive, unacceptable and unexplained. 
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In the case of Lifecare Special Health Services (Pty) Ltd t/a Ekuhlengeni Care Centre 
v CCMA & others [2003] 5 BLLR 416 (LAC) (“Lifecare”), the Court had to determine how 
the reconstruction of the record should be undertaken by a party whose obligation is to do 
so.  The Court said the following: 
 
“A reconstruction of a record (or part thereof) is usually undertaken in the following way. 
The tribunal (in this case the Commissioner) and the representatives …… come together, 
bringing their extant notes and such other documentation as may be relevant. They then 
endeavour, to the best of their ability and recollection to reconstruct as full and accurate a 
record of the proceedings as the circumstances allow. This is then placed before the 
relevant Court with such reservations as the participants may wish to note. Whether the 
product of their endeavour is adequate for the purpose of the appeal or review is for the 
Court hearing same to decide, after listening to argument in the event of a dispute as to 
the accuracy or completeness. 
 
……  
 
When it appeared that there were difficulties with regard to the record, it was the obligation 
of Lifecare, as the reviewing party, to initiate the enquiries and steps which have been set 
forth in this judgment. It should not have been left to the Labour Court at first instance, and 
to this Court on appeal, to resolve problems which were other than residual or intractable.” 
 
The Court held the abovementioned remarks apply with equal force to this case.  
Excessive delays in litigation, held the Court, may induce a reasonable belief on the part of 
a successful litigant that the order or the award had become unassailable.  That is so in 
labour disputes.  The Court held that the employee was entitled to approach the LC for the 
relief he sought in order to have closure and get on with his life. 
 
The Court held that the applicant had failed to discharge its obligations as envisaged by 
the decision set out by the Court in Lifecare.  The Court held that the LC could not be 
faulted for having dismissed the review application on the basis of inordinate delay, some 
part of which is not reasonably explained and another part wholly unexplained.  
 
Application for leave to appeal should be dismissed on the basis of excessive delay. 
 
The Court held that there appear to be no merit on the applicant’s original ground for 
review and the application feel to be dismissed. 
 

WHAT CAN WE LEARN FROM THIS CASE 
 

Excessive delays in litigation especially in labour disputes may induce a reasonable belief 
on the part of the successful litigant that the order or the award had become unassailable. 

 
WHETHER A FAILURE TO CONSIDER RELEVANT EVIDENCE COULD LEAD TO AN 
UNREASONABLE RESULT 
 

Coega Development Corporation (Pty) Ltd v Commission for Conciliation, Mediation and 
Arbitration and others [2016] 2 BLLR 151 (LC) 

 
This is a review application in terms of which the applicant employer applied to the Court 
to review and set aside the award of the second respondent, the Commissioner, that held 
that the dismissal of the employee by the company was substantively unfair and ordered 
her reinstatement with retrospective effect. 
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The employee was employed as the Unit Head: Safety, Health, Environment and Quality 
Operations.  She was dismissed in November 2013 after having been found guilty of 
serious charges of misconduct relating to a conflict of interest in the appointment of a 
certain Ms Coetzer (“C”) and Mr Talha Ebrahim (“E”). 
 
It was alleged that the employee had been involved in a relationship with a certain Adnaan 
Ebrahim at the time of appointment.  It was alleged that E is the brother of Adnaan 
Ebrahim and C was his cousin and that the employee had disclosed none of that during 
the selection interviews that she had participated in that lead to the appointment of the two 
employees. 
 
The only issue before the Commissioner was the substantive fairness of the employee’s 
dismissal. The employer argued the dismissal was substantively fair. 
 
It appeared that the employee assisted to improve C’s CV so that it could meet the 
requirements of the advertised post.  She also sat at the interviewing panel and did not 
disclose she (C) was known to her which would have required her (the employee) to 
recuse herself from the interviewing panel.  
 
Turning to the appointment of E, who did not have requisite experience or formal 
qualification for the intern post he was appointed to.  The employee also sat on the 
interview panel that recommended the appointment of E.  The employer failed to disclose 
her close acquaintance with E’s brother (Adnaan Ebrahim) and recused herself from the 
panel.  It also emerged that C and Adnaan Ebrahim were cousins and lived in a flat 
together. 
 
The employer commissioned an investigating service company to probe allegation of fraud 
against the employer after a whistleblower alerted the employer the relationship the 
employee had with C and E.  The employee was subsequently charged with misconduct.  
Five charges were preferred against her which included – 
 
(a) conflict of interest/unethical conduct; 
 
(b) gross misconduct in terms of which she intentionally and wrongfully influenced the 

recruitment process and the decision of the interview panel; 
 
(c) gross dishonesty in that she aided the application of a post for E and that the latter 

got unfair advantage to obtain employment to the prejudice of the employer; and 
 
(d) conflict of interests/unethical behaviour in that she took part in the interview process 

that resulted in E obtaining employment at the employer’s place. 
 
The internal disciplinary enquiry found the employee guilty of the preferred charges and 
she was dismissed. 
 
At arbitration, the Commissioner found there was no romantic relationship between the 
employee and E at the time of the two appointments.  The Commissioner found that the 
employee had not acted irregularly during the recruitment process and ordered that she be 
retrospectively reinstated. 
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On review, the employer argued that the results of the Commissioner’s award were 
unreasonable.  The employer argued that the Commissioner failed to analyse the 
evidence, to resolve factual dispute and make finding further to a proper evidentiary 
exercise which would have included having to assess the employee’s credibility and the 
probabilities associated with her evidence. 
 
It was argued on behalf of the employer that the Commissioner simply endorsed what the 
employee was saying and in the process, she mixed up evidence and argument and 
disregarded crucial evidence of other witnesses. 
 
The Court observed that the Commissioner construed a conflict of interest too narrowly 
and thus misconceived the enquiry.  She also downplayed the allegation of romantic 
relationship between the employee and E’s brother. 
 
The Court held that when it comes to resolving factual disputes, Commissioners are 
required to undertake a balanced assessment of the credibility, reliability and probabilities 
associated with the evidence. 
 
Commissioners are obliged to weigh all the relevant evidence and the probabilities before 
drawing inferences and making findings. 
 
The Court held that where a Commissioner misdirects himself or herself by ignoring 
material facts or considerations, the award will be reviewable if the distorting effect of this 
misdirection was to render the award unreasonable. 
 
The Court asked what is the threshold of reasonableness?  The Court held that the answer 
is that the decision must fall outside of a range of reasonable decisions.  The Court held 
that the range turns on the intensity with which the review of reasonableness should be 
undertaken in the context of the Court having been asked to supervise the reasonableness 
of CCMA awards – the higher the intensity of the review, the narrower the range of 
reasonable decisions. 
 
The Court held that on all assessment of the LAC judgements that it (LAC) adopts a 
relatively high intensity reasonableness review.  Where an award is obviously wrong, the 
LAC will typically set it aside on review on the grounds of unreasonableness – it does not 
have to be hopelessly wrong or absurd before the LAC will do so.  Where a decision is 
obviously wrong, it falls outside the range of reasonableness. 
 
The Court held that where a senior manager such as the employee is entrusted with the 
appointment of personnel in a largely state-funded entity and breaches that trust, the 
sanction of dismissal is more than warranted. 
 
The Court held that the Commissioner could have not come to a different conclusion in all 
the circumstances of this case.  She did so because she unreasonably failed to find that 
the employee was guilty of having placed herself in a conflict of interest by way of her 
failure to make full and frank disclosure to the selection panel.   
 
In short, the Court held that the result of the award was unreasonable which equates to the 
commission of gross irregularity on the part of the Commissioner. 
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The award was reviewed and set aside. 
 

WHAT CAN WE LEARN FROM THIS CASE 
 

An unreasonable decision is a decision that is obviously wrong as it fall outside of a range 
of reasonableness.  The Court will typically set aside an obviously wrong decision on the 
grounds of unreasonableness. 

 
WHETHER THE PROVISION OF SECTION 198B OF THE LRA OFFER SUFFICIENT 
PROTECTION FOR TEMPORARY EMPLOYEES WHO WORK FOR AN EMPLOYER 
FOR A PERIOD EXCEEDING 3 MONTHS 
 

Bhengu and another / Ductech (Pty) Ltd 
[2016] 3 BALR 213 (MEIBC) 

 
This was a referral to the Metal and Engineering Industries Bargaining Council in which the 
dismissed employees who were employed on a fixed term contract during September 
2014 to December 2014 by the respondent, Ductech (Pty) Ltd.  The applicants argued 
they have become permanent employees and as such, termination of their contracts 
constituted an unfair dismissal. 
 
It appears that after their original fixed term contract of September – December 2014 
expired, the respondent recalled them for the periods of 12 January 2015, 23 February 
2015 and 17 April 2015.  They allegedly performed the same tasks and on the 30 June 
2015, they were informed that their contracts were coming to an end.  They were not given 
explanation for termination nor were they subjected to any form of discipline.  The 
applicants sought reinstatement as an outcome of the process. 
 
The issue to be decided was whether respondent dismissed the applicants (they were 4 in 
total) and whether the dismissal was fair.  At the heart of the dispute was the interpretation 
of section 198B of the LRA, which deems the employment of temporary workers who are 
employed for a period exceeding 3 months to be permanent employees, provided they 
earn below a prescribed threshold determined by the BCEA. 
 
Section 198B(6)(a) stipulates that a fixed term contract must be in writing and the parties 
had to agree to the terms thereof.  Section 198A, 198B and 198C have been enacted to 
extend significant protection to part-time and temporary workers earning under BCEA 
threshold.  However, the majority of this protection only applies to employees after they 
have been in employment for 3 months.  This creates a balance between the need to 
protect the vulnerable and the need to permit short-term flexibility. 
 
The respondent argued the applicants were aware of the terms of their employment and at 
no stage they were promised permanent employment. 
 
Section 198B requires the employer to engage an employee on a fixed-term contract or 
successive fixed-term contract for longer than 3 months only if: 
 
(a) replacing another who is temporarily absent; 
(b) temporary increase in work, not longer than 12 months; 
(c) student to gain experience; 
(d) engaged for specific limited duration project; 
(e) trial period of not longer than 3 months; 
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(f) non-citizen with work permit; 
(g) seasonal work; 
(h) public works scheme; 
(i) external funding; 
(j) reached retirement. 
 
The employer must prove justifiable reason for fixing the term was agreed upon.  An 
employee employed on a fixed term contract for longer than 3 months must not be treated 
less favourable than permanent employees doing the same/similar work unless justifiable 
reasons can be provided.  Similarly, they have equal access to apply for vacancies and 
severance pay after 24 months unless alternative employment with similar terms was 
offered. 
 
After analysing the evidential material before him, as well as hearing submissions from the 
parties and the applicable legal provisions, the arbitrator found that the applicants were 
permanently employed and their dismissals were substantively unfair as it was effected 
without a proper reason.  Accordingly, the dismissals were regarded as procedurally 
unfair. 
 
The applicants were retrospectively reinstated to their former positions without loss of 
benefits and on the same terms and conditions that existed at the time of dismissal.  
 

WHAT CAN WE LEARN FROM THIS CASE 
 

Temporary employees who work for a period exceeding three months and earning below a 
prescribed threshold in terms of the BCEA, are deemed to be permanent employees in 
terms of the provisions of section 198A of the LRA, unless the conditions set out in section 
198B is applicable. 

 
WHETHER THERE IS A REMEDY OR RELIEF FOR AN EMPLOYEE WHO DESERTS 
HIS EMPLOYMENT WITHOUT A JUSTIFIABLE REASON AND ARGUE LATER HE 
WAS DISMISSED 
 

Ngoepe / ARB Electrical Wholesalers (Pty) Ltd 
[2016] 3 BALR 298 (CCMA) 

 
This was a dispute referred to the CCMA in terms of the provisions of section 191(5)(a)(i) 
of the LRA.  The matter was apparently set down as a conciliation-arbitration.  However, 
the conciliation failed and it proceeded to arbitration. 
 
The employee, a picker-packer at the respondent’s company, alleged he was unfairly 
dismissed after he refused to obey instructions to do something he was not employed for.  
Apparently, the employee took his belongings and left the work premises. 
 
The employer argued that the employee was not dismissed but deserted.  The employer 
further argued that the employee’s services were not limited to packing. 
 
The Commissioner had to determine if there was indeed a dismissal, and if so, whether it 
was fair. 
 
A letter of appointment or “contract of employment” included a provision that stated any 
refusal to comply with a reasonable request to undertake other duties and responsibilities 
could constitute a breach of the agreed “contract of employment” or letter of appointment. 
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It appeared that the employee was requested by his store manager to cut a wire 
whereupon the employee rudely retorted that why he (store manager) did not do it himself.  
The employee was given a warning form to sign but he opted to leave. Three months later, 
he submitted an unfair dismissal dispute to the CCMA. 
 
The employer did not lead evidence while the employee cross-examined the employer’s 
representative at length. 
 
The Commissioner doubted the credibility of the employee’s testimony and a negative 
inference was drawn on the probability of his version. 
 
It appeared that the employer sent a letter to the employee requested him to report for 
duty which the employee ignored.  The letter stated that “If you do not report for duty or 
phone your Manager by the close of business on Wednesday 12 August 2015 your 
employment may be terminated based on absconsion”. 
 
The Commissioner found that the employee had abandoned the workplace without a just 
cause and failed to tender service despite having been formally notified failing whereto the 
contract of employment would be terminated. 
 
The Commissioner also found that the employee failed to prove he was dismissed in terms 
of the provisions of the LRA, that is section 186(1)(a) read with section 192(1).  The case 
was dismissed. 
 

WHAT CAN WE LEARN FROM THIS CASE 
 

CCMA will not assist an employee who deserts his employment and later return arguing he 
was dismissed without a justifiable cause. 
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2. 
 

OTHER LEGAL 
DEVELOPMENTS 

 
     
1. SOCIAL ASSISTANCE ACT (13/2004): INCREASE IN RESPECT OF SOCIAL 

GRANTS  
 
The Minister of Social Development has, in terms of the Social Assistance Act, 2004 (Act 
No. 13 of 2004) as amended, with the concurrence of the Minister of Finance, announced 
the increase in social grants.  The increases took effect on 1 April 2016. 
 
The new maximum monthly amounts are as follows:  
___________________________________________________________________ 
     
Type of Grant    Current Amount       New Amount 1 April 2016 

___________________________________________________________________ 
Older Persons (60 - 74yrs)      R1 420               R1 500 

___________________________________________________________________ 
Older Persons (75+ yrs)         R1 420 + R20         R1 500 + R20 

___________________________________________________________________ 
War Veterans'                   R1 420 + R20         R1 500 + R20 

___________________________________________________________________ 
Disability                       R1 420               R1 500 

___________________________________________________________________ 
Care Dependency                 R1 420               R1 500 

___________________________________________________________________ 
Child Support                   R330                 R350 

___________________________________________________________________ 
Grant-in-Aid                    R330                 R350 

___________________________________________________________________ 
Foster Child                    R860                 R890 

___________________________________________________________________ 
 
2. COMMUNAL PROPERTY ASSOCIATIONS AMENDMENT BILL, 2016 
 
The above Bill has been published for public comment in Government Gazette No. 39943, 
Notice No. 243 of 22 April 2016.  The Bill amends the Communal Property Associations 
Act, 1996 and includes, among others, provides for the establishment of Communal 
Property Association Office and the appointment of the Registrar of Communal Property 
Association, repeal the provisions relating to provisional associations, provides for name 
changes of associations and matters related thereto. 
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3. MAGISTRATES' COURTS ACT (32/1944): CREATION OF MAGISTERIAL 

DISTRICTS AND ESTABLISHMENT OF DISTRICT COURTS IN RESPECT OF 
LIMPOPO AND MPUMALANGA PROVINCES  

 
The Minister of Justice and Correctional Services has, acting in terms of section 2(1)(a), 
(f), (h), (j) (k) and (I) of the Magistrates' Courts Act, 1944 (Act No. 32 of 1944), created 
magisterial districts and established for each district, courts for the purpose of trial of 
persons accused of committing any offences which shall have jurisdiction contemplated in 
section 89 and 92 of the Magistrates' Court Act, 1944 and adjudication of civil disputes 
contemplated in section 29(1) of the Magistrates' Court Act, 1944.   
 
4. FREE STATE FINANCE MANAGEMENT AMENDMENT ACT, 2016 
 
The Free State Finance Management Act, 2003 was promulgated to give effect to various 
sections of the Public Finance Management Act, 1999, read with section 226 of the 
Constitution of the Republic of South Africa, 1996 (“Constitution”) which exclusively allow 
that money may only be withdrawn from the Provincial Revenue Fund in terms of a 
Provincial Appropriation Act or a Provincial Act which allows for direct charges.   The 
Constitution also empowers the Provincial Legislature in terms of section 104 to make 
laws for its province with regard to any matter where a provision in the Constitution 
envisages provincial legislation. 

 
Provincial Appropriation Acts includes provincial earmarked funds.  Currently, there is no 
provision in the Free State Finance Management Act, 2003, which empowers the 
Provincial Treasury to set requirements regarding the expenditure and reporting of 
earmarked funds. It is recommended that the Free State Finance Management Act, 2003 
be amended to empower the MEC for Finance to set requirements with regard to these 
funds, to amend these requirements and to stop funds under certain circumstances. 
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3. 
 

TIPS TO MANAGERS 

 
 
EMPLOYEES DOING PRIVITE WORK FOR REMUNERATION MUST OBTAIN 

APPROVAL 

 

Employees must make their services available to the employer during working hours. One 

of the important aspects of the employment relationship is the employee’s implied duty to 

serve the employer in ‘good faith’. Certain employee activities after working hours could 

interfere with this duty. In the Public Service employees may not do any remunerative work 

outside their employment, unless they obtain approval in terms of the Public Service Act, 

1994.    

 

The duty of good faith has been described by the Supreme Court of Appeal (SCA) in 
Ganes & another v Telecom Namibia Ltd [2003] JOL 12133 (SCA) as follows: 
 

“As an employee of the (company) and in the absence of an agreement to the contrary the 

(employee) owed the (company) a duty of good faith. This duty entailed that he was 

obliged not to work against the (company’s) interests; not to place himself in a position 

where his interests conflicted with those of the (company); not to make a secret profit at 

the expense of the (company); and not to receive from a third party a bribe, secret profit or 

commission in the course of or by means of his position as employee of the (company).” 

 

Recently, the Labour Court also considered moonlighting in the case of Martin & East 

(Pty) Ltd v Bulbring and others [2016] 5 BLLR 475 (LC). The employee was an 

operators’ manager. He also trained the company’s employees and had become an 

accredited assessor and moderator during his employment. The company had a rule 

against moonlighting. The company alleged that the employee had contravened the rule in 

that he “did not declare or obtain written approval to present training to an external 

company for remuneration over the period 27 February 2013 to 3 March 2013”. During this 

period the employee had presented training for his own account to another company in 

Beaufort West. He did not ask permission to do so.  The Labour Court found, amongst 

others, that the employee breached the company’s rule in respect of moonlighting, and 

had acted to the prejudice of his employer for his own benefit. In the Court’s view this 

contributed to the destruction of the relationship of trust between him and his employer.  

 

Whether dismissal in all instances would be justified, depends on whether the breach is 

serious enough to destroy the relationship of trust. 

 

Source: Jan Truter of www.labourwise.co.za 

 
 
 

http://www.labourwise.co.za/
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4. 
 

INVITATION TO READERS  

 
 
1. Any reader who has any comment, input or information that relates to previous 

content of the Quarterly Review, or who would like to contribute something to future 
Quarterly Reviews, could contact Adv A Swanepoel. 

 
2. You can view the services of the office of the State Law Advisers and its service 

standards on intranet address fspg.fs.gov.za under Internal Sites, Legal Services. 
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